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Em p l oyee  v s .  I n d e pe n d e n t 
Contractor
Recent Developments from the Department of Labor’s 
Wage and Hour Division
July has been a busy month for the United States Department of Labor’s Wage 
and Hour Division.  They have proposed a new rule to make more management 
and administrative workers eligible for overtime pay and issued an Administrator’s 
Interpretation of “The Application of the Fair labor Standards Act’s “Suffer or Permit” 
Standard in the Identification of Employees Who Are Misclassified as Independent 
Contractors.”  Both of these actions could have expensive, long term impacts on the 
way a district does business.  

Exempt, Non-exempt and Overtime
The proposed rule regarding exempt and non-exempt worker classification has been 
under consideration since 2014 and will now be published in the Federal Register.  
Upon publication it will be open to a 60 day public comment period.  After the com-
ment period, the Department of Labor will review the comments and issue a final rule.  
This process could take some time.  When the “white collar” rules were last revised in 
2004, it took almost a full year to respond to comments and finalize the rules.  This 
process may not take as long this time considering the urgency the administration has 
attached to its initiative.
The proposed rule addresses the wage threshold that determines when employees are 
exempt from overtime rules.  The current wage threshold is $455 per week or $23,660 
per year.  The new rule would implement a $970 per week or $50,440 per year level 
before an employee can qualify for exemption because of executive, professional or 
administrative duties.  These weekly and annual amounts reflect the 40th percentile of 
all salaried full time workers.  The revision also raises the highly compensated employee 

level to $122,148 from its current level of $100,000. 
The proposed rule does not change the current requirement that an employee’s 
“exempt” work constitutes their “primary duty.”  It is possible that the comment period 

see Employee vs. Contractor on page 4
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Coming Events
Joint TWCARMF - TCRMF Property Casualty Claims 
Workshop
September 24, Omni Hotel Southpark, Austin, Texas
TWCA Risk Management Seminar in association with 
TWCA Fall Conference
October 14, The Wyndham Riverwalk , San Antonio, Texas
TWCA Fall Conference
October 14-16 -- TWCA Fall Conference, The Wyndham 
Riverwalk, San Antonio, Texas

TWCARMF Strategic Planning and Board Meeting
November 5-6 -- La Torretta Lake Resort & Spa, Montgomery

Call Renee Harris at 800-580-6467 or register online at 
www.twcarmf.org.

Loss Control Briefs
There’s an App for That
Now that hot weather is in firm control of our summer days it is 
time to remind workers to take hot weather precautions to pre-
vent heat illness.  The basic precautions include having plenty of 
water available, allowing frequent cooling breaks and scheduling 
the really hot and heavy work early in the morning.  Workers 
should protect themselves from the sun with wide brim hats, 
long sleeves and use of sunscreen.  In addition to these measures 
OSHA has developed an “app” called the “Heat Safety Tool” for 
use on iPhones and Android devices.  The app will calculate the 
heat index and provide an estimate of the heat illness risk levels.  
It also provides information on how to monitor for signs and 
symptoms of heat illness.  The app is available for download 
from OSHA at www.osha.gov/SLTC/heatillness/heat_index/
heat_app.html.  There is no cost for this tool.

(Safety+Health, July 2015)

Who is Responsible for Lockout/Tagout?
Any water district or river authority that operates machin-
ery should have a lockout/tagout program.  Lockout/tagout 
ensures that any energy source for a piece of equipment or 
machinery is incapable of activating the mechanisms of 
the equipment. Energy sources include electricity, internal 
combustion, gravity, hydraulic power and stored mechani-
cal energy.  The lockout/tagout procedure uses a lock to 
prevent activation of a piece of equipment that is being 
maintained or repaired.  The tag identifies the person who 
has installed the lock.  According to best lockout/tagout 
procedure each person who is involved in servicing a piece 
of equipment at any time during the work should install 
his or her lock and tag at the lockout station where the 
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Hurricane Season Update

 

 

Source:  NOAA 

As of July 30, 2015 nothing is happening in the Atlantic 
Ocean basin.  So far this season there have been three named 
storms that have not exceeded tropical storm status:
66  Ana formed on May 10 and reached maximum 

sustained winds of 60 mph before coming ashore in 
South Carolina.  It brought heavy rains but did very little 
damage as it moved north over land.

66  Bil l  formed in the Gulf of Mex ico of f  the 
Texas coast and came ashore on Matagorda Island 
with 60 mph winds.  It brought heavy rains and 
signif icant f looding across East  a n d  N o r t h 
Texas, Oklahoma and Ohio.
66  Claudet te  formed of f  t he  coa s t  of  Nor t h 

Carolina, about 500 miles east of Cape Hatteras.  It 
moved northeast over the Gulf Stream and achieved 
maximum winds of 50 mph.  Claudette quick ly 
became extra-tropica l and eventua l ly dissipated 
near Newfoundland.

Of  t he  t h ree ,  Tropic a l  Storm Bi l l  had t he  most 
signif icant impact with serious f looding over large 
a rea s of Texa s.   There were numerous high water 
rescues and evacuations.  It developed very rapidly 
in the Gulf and could have easily reached hurricane 

status had it stayed offshore another 24 hours.  
Its impact illustrates the power of tropical storms 
regardless of the strength of their winds.  
The current quiet is largely due to the strong El 
Nino that has developed in the Pacif ic Ocean.  El 
Nino conditions cause strong wind shear in the 
Caribbean and Atlantic that suppresses tropical 
storm development.  However, strong hurricanes 
can still form during El Nino years.  During the 
last very strong El Nino in 1998 there were 14 
named storms including ten hurricanes.  Of those, 
Hurricane Mitch was the third deadliest storm on 
record killing 9,082 people in the Honduras and 
Nicaragua after reaching category f ive status with 
180 mph winds.  Hurricane Georges also formed 
that year reaching category four status with 155 
mph winds.  It slammed into the Louisiana and 
A labama coast a s a category two doing $3.86 
billion in damage.  In other words, don’t let your 
guard down and keep an eye on the At lant ic 
Ocean and Gulf of Mexico for tropica l storm 
development.
Weathe r  Unde r g r ound web s i t e ,  Nat i ona l  Wea the r 
Service Hurricane Archive

Frequency of Tropical Storms by Date
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Employee vs. Contractor, continued from page 1

will generate suggestions that a specific time requirement be 
implemented to provide a “quantitative” benchmark in lieu of 
the “qualitative” standard now in effect.  
Another significant change under consideration is to make all of the 
salary figures subject to annual adjustment for inflation.  This is some-
thing that was not done in 2004.  Annually the wage levels could be 
adjusted by the rate of inflation or to bring them in line with the “40th 
percentile of salaried full time workers” as proposed in the rule.  It is 
possible that an annual increase bringing the amounts up to the 40th 
percentile could exceed the rate of inflation.

Districts that classify their staff according to current rules related to the 
qualitative qualification for exempt status should have few problems 
with any changes.  However, if employees are now classified as exempt 
at the lower salary levels, adjustments may be required.  For districts, 
the more troublesome aspect of possible future rule changes may be a 
quantitative requirement for a certain amount of administrative time 
before someone can be placed in the exempt category.  What consti-
tutes professional classification is also well defined in the current rule.  

Misclassification of Employees as Independent 
Contractors
Also of significant concern to centers is who can be called an “inde-
pendent contractor.”  The Administrator of the Department of Labor’s 
Wage and Hour Division issued an Administrator’s Interpretation on 
July 15, 2015 entitled “The Application of the Fair Labor Standards 
Act’s “Suffer or Permit” Standard in the Identification of Employees 
Who Are Misclassified as Independent Contractors.”   In it the 
Administrator states the government’s rationale for trying to reduce 
and eliminate the practice of calling people independent contractors.  
He states, 

When employers improperly classify employees as independent 
contractors, the employees may not receive important 
workplace protections such as minimum wage, overtime 
compensation, unemployment insurance and workers’ 
compensation. Misclassification also results in lower tax 
revenues for government.  

And, as we have seen recently in Texas, agencies such as the Texas 
Department of Labor, the United States Department of Labor and the 
Internal Revenue Service have been questioning the status of indepen-
dent contractors for many of the reasons stated by the Administrator of 
the Wage and Hour Division.  Until now the criteria for determining 
independent contractor status have been fairly well established.  The 
IRS states in its brochure regarding who is an independent contractor 
that several factors determine that status.  They are:
66 Behavioral factors related to who has control over the work.  

If the individual receives extensive and detailed instructions 
on how work is to be performed that may show an employer-
employee relationship.  Employer training of the worker also 
contributes to employee status.  If the worker receives less 
extensive instructions about what should be done, not how it 
should be done they may be an independent contractor.
66 Financial factors also contribute to independent contractor 

status.  If the contractor has a significant investment in 
his or her business, is not reimbursed for some or all of 
business expenses and has an opportunity for profit or loss, 

independent contractor status is indicated.
66 Relationship between the parties also helps determine 

status.  If the worker receives benefits such as insurance, 
pension or paid leave, employee status is indicated.  A written 
contract between the parties may create strong support for 
independent contractor status.

The Administrator’s purpose is to impose a much broader and more 
inclusive set of factors for determining employee status that moves 
away from the common law “control” factor that the IRS brochure 
relies on.  He broadens factors to include whether or not a person is 
“suffered or permitted” to work and an economic realities test.

The concept of “suffer or permit” to work is stated in the Fair Labor 
Standards Act in its definition of “employ.”  The act defines “employ” 
as including “to suffer or permit to work.”  According to the admin-
istrator, courts use “suffer or permit” as part of their consideration of 
economic realities. According to the Interpretation,

 ...courts use the multi-factorial “economic realities” test which 
focuses on whether the worker is economically dependent on the employer 
or in business for him or herself.  A  worker who is economically dependent 
on an employer is “suffered or permitted to work by the employer” and thus 
considered an employee under the broader definition.

According to the Administrator,  the definition using “suffer or permit’ 
was chosen to bring the largest number of people under the Fair Labor 
Standards Act as employees, a position that has been upheld by the 
courts in their rulings in FLSA cases.  

Another matter the Administrator strikes at is the act of label-
ing an individual as an independent contractor with the use of a 
signed agreement or contract.  In his view the economic realities are 
“determinative,” not an agreed upon label.  This leads to a broader con-
sideration of  “whether the individual is economically dependent on 
the business to which he renders service or is, as a matter of economic 
fact, in business for himself” and therefore actually a bona fide inde-
pendent contractor, not an employee. The author of the interpretation 
lists six criteria that determine the economic reality of the relationship 
between the individual and the employer.  His position seems to be 
that the individual must pass all six tests to be considered independent.  
The six “realities” are
66 Is the work an integral part of the employer’s business?  

Is the individual actually doing work that the employer’s 
employees are doing to advance the business?  If the employer 
is a welding company and the independent contractor is also 
a welder, the Wage and Hour Division will assert that the 
individual is doing work integral to the employer’s business 
and is therefore an employee.
66 Does the worker’s managerial skill affect his opportunity 

for profit or loss?  This attribute of being an independent 
contractor focuses on the individual’s decision making ability 
as it affects his potential for profit or loss.  The simple fact 
that an employer can offer more hours and the independent 
contractor can work them, does not relate to decision making 
ability.  Managerial skill relates to purchasing materials and 
equipment, hiring, advertising and the exercise of judgment 
and initiative.  The possibility of losing money because of 
mistakes or lack of managerial skill in the enterprise also 

see Employee vs. Contractor on back cover
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Loss Control Briefs, continued from page 2

equipment is switched on and off.
Who in the organization has responsibility for this pro-
cedure?  The district’s management is responsible for the 
existence and maintenance of the program.  That includes 
publishing the district’s policy, training workers, assigning 
locks and enforcement of safe lockout/tagout procedures.  
The workers who are actually doing the maintenance or 
repair are the ones responsible for installing their locks and 
tags for their own safety and the safety of anyone else who 
may come in contact with the equipment.  Finally, every-
one else in the organization should be familiar with the 
basics of lockout/tagout so they know when it is required 
and the basic structure of the program.
The stakes are as high as they can get.  The absence of a 
lock and tag on a piece of machinery can be fatal under the 
wrong circumstances.  A pump house, for instance may 
have an array of pumps that are spaced out over a large 
area.  The electrical panels where lockout/tagout should 
be implemented may be on a far wall.  A worker hidden 
behind a pump may not be seen by someone walking into 
the building and deciding to turn on the pump at the 
panel.  If there is no lock and tag on the switch, there could 
be disastrous consequences.  Everyone who works for the 
district or authority has responsibility to know about and 
support lockout/tagout in addition to those who have 
primary responsibility to implement this vital means of 
protecting life and limb. 

Risky Drones  
Drones, or as they are more formally known, unmanned 
aerial vehicles may have numerous applications for water 
districts in Texas.  They could be used to patrol pipelines, 
look for leaks in irrigation canals, monitor groundwater 
pumping for irrigation, detect unpermitted water with-
drawals from reservoirs or examine facilities for damage 
that are inaccessible because of flooding after tropical 
storms.  Their ability to provide aerial views in real time 
and to reach places that are hard to access or too danger-
ous to get to could make them very valuable tools that 
reduce risk to people doing the same type of work.  They 
can also quickly evaluate damage or leakage resulting in 
quicker repairs that protect the valuable water supply of 
the districts.  On the other side of the risk coin are some 
exposures to damage or injury from the drone itself if the 
operator loses control or a malfunction causes the vehicle 
to fall out of the sky.  Recent news reports have seen drones 
fall on people during events, almost collide with landing 
passenger planes and prevent water drops on a wildfire in 
California because of their presence around the fire.

Before any consideration of acquiring and using drones 
in the district’s operations the district should familiarize 
itself with regulations that may exist at the local, state and 
federal levels.  There are FAA standards for drones and pro-
posed regulations currently under review.  The proposed 
rules will limit drones to daytime use under 500 feet in alti-
tude with a maximum speed limit of 100 miles per hour.  
Operators will have to obtain a special pilot certificate and 
keep the drone in line of sight.  Insuring the operation of 
the drone is also an important matter for consideration.  
The Fund has taken no position on drones at this time, but 
operation of aircraft of any kind is currently excluded from 
coverage in the Fund’s liability coverage document.  Some 
districts that use aircraft in their operations now have 
Aircraft Liability and Hull coverage from carriers outside 
the Fund though the coverage may not apply unless the 
drone is listed specifically on the policy.  These insurance 
companies may be willing to issue coverage for drones, but 
they will probably be very selective about the risks they 
accept.  If you need help with coverage for a drone, contact 
Karen Lightbown at 512-427-2451 for assistance in find-
ing coverage from an aviation insurance market.

Additional information is available from many sources 
about the operation and use of unmanned aerial vehicles.  
A couple of good sources include “Drones Take Flight, 
Insuring the Opportunities of Unmanned Aerial Vehicles” 
in Risk Management Magazine, April 2015 and an 
article published by the Association of Governmental 
Risk Pools entitled “Use and Regulation of Drones by 
Local Government Entities & Schools;  Thoughts for 
Public Entity Pools,” July 2015.  If you would like cop-
ies of these articles, please contact Richard Wigzell at  
512-427-2438 or richard.wigzell@yorkrsg.com

Would you like to receive this 
newsletter by e-mail?
The Fund will distribute future editions of Risk 
Advisor electronically to those who prefer a paperless 
version. The newsletter is provided in PDF format. 
To add your name to the distribution list, send 
your e-mail address to Renee Harris at the Fund 
(renee.harris@yorkrsg.com).
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Employee vs. Contractor, continued from page 4
affects status as an independent contractor.
66 How does the individual’s relative investment compare to 

the employer’s investment?  The individual should invest in 
more than just the tools or equipment needed to do the work 
of the employer.  Investment in advertising, communications 
capabilities that extend the reach of his business, rent, labor 
cost that is substantial and at risk should also be compared to 
the size and extent of the employer’s investment.
66 Does the work performed require special skill and 

initiative? Skill used to perform the employer’s work does 
not contribute to independent contractor status but initiative 
in running a business that offers the skills to others besides 
the employer would contribute.  The author uses the examples 
of a framing carpenter and a cabinet maker.  Although both 
types of carpentry require skill, the framing carpenter works 
for one builder performing the same basic function for house 
after house.  The cabinet maker uses his skill and initiative to 
make custom cabinets for many different builders.
66 Is the relationship between the individual and the employer 

permanent or indefinite?   An indefinite relationship implies 
that the individual and the employer are in an employee – 
employer relationship.  The independent contractor performs 
a job for the employer of limited duration and moves on.  The 
“employee “may perform numerous jobs over time for the 
same employer or work continuously or indefinitely.
66 What is the nature and degree of the Employer’s control? 

The Administrator’s whole presentation of this topic 
minimizes control as a factor determinant of independent 
contractor status.  He states that control over hours worked, 
working from home or offsite or a flexible work schedule do 

not make someone an independent contractor if they are 
economically dependent on the employer.

The conclusion of this paper is telling.  The author states simply “In 
sum, most workers are employees under the FLSA’s broad definitions.”  
He asserts that all of the factors mentioned should be considered to 
determine the economic reality of the relationship between the indi-
vidual and the employer. His bias is in favor of using the factors to 
establish that the great majority of independent contractors are actu-
ally employees.
The ramifications of this approach are significant for water districts 
that use independent contractors for important services.  The six fac-
tors listed above have all been tested in court cases usually affirming 
FLSA and the rulings of the Wage and Hour Division of the United 
States Department of Labor.  So, that is nothing new.  But what is 
new is the migration of this attitude and approach into other federal 
and state agencies.  Water districts should examine their independent 
contractors to make sure they are truly autonomous businesses offering 
and performing their services for other customers in addition to the 
district.  They should have a significant investment in their own busi-
ness infrastructure and generally perform their work and move on to 
other jobs. Under the criteria posed by the Wage and Hour Division 
the district is at risk if the independent contractor does the same work 
district employees do, works continuously for the district, has a very 
limited investment in his or her own business and does not do work 
for other districts or companies.  An example might be the owner of a 
backhoe who does a lot of work for the district on a year round basis.  
Despite his ownership of the backhoe, since it is used primarily for 
district work over an indefinite length of time, the Wage and Hour 
Division would probably classify the owner as an employee.  To the 
division the totality of the “economic reality” makes him an employee.  
They see the backhoe operator as being “suffered or permitted to work 
by the employer.”


